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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  

THE CONCLUSION OF THIS WASHINGTON REPORT. 

The Internal Revenue Service is requesting comments on whether and under 

what circumstances a transfer of assets from one trust to a second trust (sometimes 

referred to as “decanting”) that results in a change in beneficial interests in the trust 

should be subject to income, gift, estate or generation-skipping transfer taxes.  This 

project, which was listed on the Treasury’s Priority Guidance (Business) Plan for FY 

2011-2012 may have significance for life insurance trusts that retain the flexibility - 

under local law or the trust indenture - to make discretionary distributions to other 

trusts for the benefit of the same, or sometimes slightly different, beneficiaries. 

“Decanting” - a term more often associated with wine than with estate planning - refers to the act of 

pouring the assets of one trust into another trust (often referred to as a “receiving trust”) with slightly 

different terms.  Decanting may be accomplished either pursuant to the terms of the trust indenture or under 

state law.   

Trusts that containing decanting authority generally are totally discretionary trusts that allow the 

trustee to distribute the income and principal of the trust “to, or for the benefit of” the beneficiary(ies).  

Such trusts alternatively may give the trustee or other special power holder the power to appoint assets of 

one trust to another for the benefit of specified beneficiaries.   

http://www.aalu.org/
http://www.aaluwr.org/admin/displayreport.php?wrID=2815
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Decanting also may be accomplished pursuant to state law.  At least 10 states have enacted 

decanting statutes permitting the distribution of the assets of one trust to another (receiving) trust under 

carefully prescribed procedural and substantive rules.  (We note that a trust that is governed by the laws of 

a state with no decanting statute may sometimes be moved, via a situs change, to a state in which decanting 

is permitted.) A number of the statutes that authorize decanting require that the trustee have an unlimited 

power to invade principal on behalf of the beneficiary without regard to an ascertainable standard. A 

number of such statutes do not permit the assets to be distributed to trusts for the benefit of persons who 

were not beneficiaries of the original trust, although some authorize the trustee of the original trust to grant 

a special power of appointment to a named beneficiary that might result in the addition of new beneficiaries 

(or the alternation of shares of existing beneficiaries).  Most decanting statutes do not require beneficiary 

consent or court approval. 

Notice 2011-101 states that the Treasury Department and the Internal Revenue Service are studying 

the tax implications of such transfers and are considering approaches to addressing some or all of the 

relevant tax issues in published guidance. While these issues are under study, the IRS will not issue private 

letter rulings with respect to such transfers that result in a change in beneficial interests. See Sections 

5.01(10), 5.10(17), and 5.01(18) of Rev. Proc. 2012-3, 2011-1 I.R.B. 13 (IRS “No Rule” List). The IRS 

generally will continue to issue PLRs with respect to such transfers that do not result in a change to any 

beneficial interests and do not result in a change in the applicable rule against perpetuities period.  

Comments from the public are invited regarding the income, gift, estate and GST tax issues and 

consequences arising from transfers by a trustee of all or a portion of the principal of a Distributing Trust to 

a Receiving Trust that change beneficial interests.  The facts and circumstances that the Treasury 

Department and the IRS have identified as potentially affecting one or more tax consequences include the 

following:  

1. A beneficiary's right to or interest in trust principal or income is changed (including the right 

or interest of a charitable beneficiary);  

2. Trust principal and/or income may be used to benefit new (additional) beneficiaries;  

3. A beneficial interest (including any power to appoint income or corpus, whether general or 

limited, or other power) is added, deleted, or changed;  

4. The transfer takes place from a trust treated as partially or wholly owned by a person under 

§§ 671 through  678 of the Internal Revenue Code (a “grantor trust”) to one which is not a grantor trust, or 

vice versa;  

5. The situs or governing law of the Receiving Trust differs from that of the Distributing Trust, 

resulting in a termination date of the Receiving Trust that is subsequent to the termination date of the 

Distributing Trust (such as by extension of the “rule against perpetuities” under local law);  

6. A court order and/or approval of the state Attorney General is required for the transfer by the 

terms of the Distributing Trust and/or applicable law;  

7. The beneficiaries are required to consent to the transfer by the terms of the Distributing 

Trust and/or applicable local law;  

8. The beneficiaries are not required to consent to the transfer by the terms of the Distributing 

Trust and/or applicable local law;  

9. Consent of the beneficiaries and/or a court order (or approval of the state Attorney General) 

is not required but is obtained;  
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10. The effect of state law or the silence of state law on any of the above scenarios;  

11. A change in the identity of a donor or transferor for gift and/or GST tax purposes;  

12. The Distributing Trust is exempt from GST tax under § 26.2601-1 (grandfathering 

provisions), has an inclusion ratio of zero under § 2632 (special rules regarding the allocation of GST 

exemption), or is exempt from GST under § 2663 (regulatory authority); and  

13. None of the changes described above are made, but a future power to make any such 

changes is created.  

The public is invited to suggest a definition for the type of decanting this guidance is intended to 

address. Additionally, the public is encouraged to comment on the tax consequences of such transfers in the 

context of domestic trusts, the domestication of foreign trusts, transfers to foreign trusts, and on any other 

relevant facts or combination of facts not included in the above list.  

Written comments are encouraged to be submitted by April 25, 2012.   

The most likely result of the Treasury and IRS’s decanting project would be a published revenue 

ruling (or perhaps proposed regulations) addressing the issues that have plagued practitioners in this area 

over the years.  Whether such guidance would be welcomed, however, will depend on what it says. 

Any AALU member who wishes to obtain a copy of Notice 2011-101 may do so through the 

following means: (1) use hyperlink above next to “Major References,” (2) log onto the AALU website at 

www.aalu.org and enter the Member Portal with your last name and birth date and select Current Washington 

Report for linkage to source material or (3) email Anthony Raglani at raglani@aalu.org and include a 

reference to this Washington Report. 

 

In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 

BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 

of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 

MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 

ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 

 

http://www.aalu.org/
mailto:raglani@aalu.org
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For more information about how AALU’s advocacy efforts help protect your business and the 

advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
 

http://www.aalu.org/

